
Page 1 of 15 

 

 Spl NDPS Case No 05 OF 2016 Page 1 

 

 

 

IN THE COURT OF SPECIAL JUDGE, SONITPUR AT TEZPUR 
 

 
SPECIAL( NDPS) CASE NO.         :-     05 OF 2016 

(Under Section 20(b) of the Narcotic and 
Psychotropic Substances Act, 1985)     
FIR submitted by Surachandra Doley, 
Attached Officer of Tezpur PS. 

 

Present      :- A.K. Borah, AJS 
Special Judge, Sonitpur 
Tezpur 
 

Prosecutor  :- State of Assam 

         -vs- 
Accused Person 
 

:- 1. 1. Sri Rajib Doimary, 
Son of Sri Upen Doimary, 
Village – Sirajuli pathar 
Police Station – Dhekiajuli 
Dist:- Sonitpur, Assam. 

2. 2. Sri Sanjay Basumatary, 
Son of Sri Doliram Basumatary, 
Village – Sirajuli   
Police Station – Dhekiajuli 
Dist:- Sonitpur, Assam. 

3. 3. Sri Kamal Das, 
Son of Late Bijay Das, 
Village – Patia chuburi 
Police Station – Tezpur, 
Dist:- Sonitpur, Assam. 
 

Date of framing Charge :- 23/08/2016 
 

Date of Recording Evidence :- 05/09/2016 & 16/11/2016.   

Date of examination of accused u/s 
313 Cr.P.C 

:- 16/11/2016    

Date of Argument :- 23/11/2016 

Date of Judgment :- 23/11/2016 

Counsel for the State :- Mr. Hari Prasad Sedai 
Public prosecutor 
Sonitpur. 
 

Counsel for Accused :- Mr. S.E Alam, Sr. Advocate 
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JUDGMENT 

1.  In this case, accused Sri Sanjay Basumatary, Sri Rajib Doimary and Sri Kamal 

Das are put for trial for allegation of charge u/s 20(b) of the Narcotic and Psychotropic 

Substances Act.  

2.  The prosecution case, according to the FIR, in brief is that on 23-05-2016 at 

about 11.40 a.m. the informant got information that in one Alto Vehicle bearing 

registration No. As 12 M 5848 two persons carrying suspected gajga from Dhekiajuli to 

Tezpur Patia chuburi to hand over the said suspected ganja in the house of Kamal Das. 

Accordingly, the informant along with his police team went to Patiachuburi village in 

the house of Kamal Das. They found said Alto car along with two inmates namely 

Sanjay Basumatary and Rajib Doimary and apprehended them. Then they searched in 

the house of Kamal Das. They seized some suspected ganja which was kept back side 

of their house in two plastic bags in presence of witnesses. They measured the said 

seized ganja which was weighing 18.610 kg. They collected sample from the said ganja 

and sent to Forensic Science laboratory, Guwahati. On receipt of positive report of 

cannabis of the said sample from Forensic Science laboratory, they filed this case 

against the accused persons. The ejahar was lodged by Surchandra Doley, SI of 

Kacharigaon Police Out Post under Tezpur Police station.              

3.  On receipt of the aforementioned FIR, the Officer-In-Charge of Tezpur Police 

Station registered the case being Tezpur PS Case No. 1135/16 u/s u/s 20(B) of the 

Narcotic and Psychotropic Substances Act.  After completion of usual investigation, the 

O/C Tezpur Police Station sent up the case for trial u/s 20(b) of the Narcotic and 

Psychotropic Substances Act, against the accused Sri Sanjay Basumatary, Sri Rajib 

Doimary and Sri Kamal Das.  

4. On being produced the accused persons before this Court, after hearing both 

parties, framed charge u/s 20(b) of the Narcotic and Psychotropic Substances Act 

against the accused, Sri Sanjay Basumatary, Sri Rajib Doimary and Sri Kamal Das. 

Particulars of the charge were read over, explained to the accused persons to which 

they pleaded not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined as many as five numbers of 

witnesses. After completion of prosecution evidence the accused persons are examined 
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u/s 313 Cr.P.C. All the allegations made against the accused persons and the evidence 

appears against the accused are put before them for their explanation where they 

denied the allegation and declined to adduce defence evidence.   

6.  I have also heard the argument put forward by the learned counsels of both 

sides.   

7. The point for decision in this case is that – 

(1) “Whether the accused persons  23-05-2016 at about 11.45 a.m. at Patia 

Chuburi  under Tezpur Police Station were found in possession of 18.610 kg. 

of suspected ganja where such contravention relates to Sub-Section (b)  of 

the provisions of the Narcotic Drugs and Psychotropic Substances Act, 1985 

(NDPS Act), which invokes quantity of commercial quantity but greater than 

small quantity and accordingly the said seized suspected ganja were sent to 

FSL where it was reported by FSL that the sample of the aforesaid seized 

ganja gave positive test for cannabis (ganja) and thereby you committed 

offence punishable under section 20(b) of the NDPS Act?. 

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence on record. 

9. PW 1 - Sri Rohit Keot, who turned hostile, stated that he knows the accused 

Kamal Das. He does not know the other two accused who belong to Bodo community. 

The incident occurred on 23-05-2016. On that day he was at home. At about 1.p.m. 

police called him to the house of Kamal Das. Police asked him to put signature on a 

paper by showing two bags stated that which contains “Bhang”.  Ext. 1 is the 

seizurelist by which two bags containing “Bhang” is seized by police and Ext. 1(1) is his 

signature.  Police has seized one electronic weighing machine. Ext. 2 is the seizurelist 

by which one electronic weighing machine has been seized and Ext. 2(1) is his 

signature. He has also saw one Maruti Alto Car Registration No. AS 12 M 5848,  which 

was seized by police vide seizurelist Ext. 3 and Ext. 3(1) is his signature. He has also  

saw two bags but he does not know what its contains. Material Ext. 1 is the two 

numbers of plastic bags which was seized by Ext. 1.  He has been asked to put his 

signatures in some packets. Accordingly, he put signatures. He does not know the 

content of the said two packets. He cannot recall how many packets were there.  
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      In cross-examination by the defence he admitted that he is the Govt. 

Gaonburah of the village Patia Chuburi. He knows almost all the villagers of his Lat. 

There are four/five numbers of families resides in the campus of Kamal Das. They have 

got Ejmali patta of the land. They have made family arrangement and lives separately. 

The bamboo bush which stands behind the house of Kamal Das falls in the share of 

land of Late Dharanidhar Das. He cannot say from where Police seized the said two 

plastic bags. At the time of his arrival at the place of occurrence, he saw police taking 

away the bags in the police vehicle. On that time police asked him to put signatures in 

three papers. Accordingly, he signed. As a Gaonburah he has always have relation with 

police. Other village people were there when he arrived there. He cannot recall the 

colour and materials of the bags which he saw there. Police did not show any materials 

to him. No sample was drawn in his presence by police at the place of occurrence. At 

that time he has not seen the accused Kamal Das at the place of occurrence. He 

further admitted that he never stated before police that he saw two bags of ganja 

being recovered from the house of Kamal Das. He saw the Maruti vehicle in the road. 

He does not know about the owner of the vehicle. He also does not know why the 

vehicle was seized by police. No any sample was made and weighed in his presence 

nor any bag containing ganja was weighed in his presence. He does not have any 

relation with accused Kamal Das. Entire villagers were known to him as Gaonburah. He 

does not know the contents of Material Ext.1. He  cannot say whether these two bags 

were seized in his presence. He does not know the contents of the seizurelist, Ext. 1,2 

and 3, where he put signatures. No packets were sealed in his presence. He does not 

know the contents of the said packets.    

10. PW 2 Md. Noor Hussain, stated that he does not know the name of the accused 

persons. The incident took place about three months ago. On that day, he was at 

Holeswar Co-operative Society. On that day, at about 12 O’ clock at noon police came 

and requested him that they want one electronic weighing machine and accordingly he 

handed over the said electronic machine. Police seized the said electronic weighing 

machine vide Ext. 2 and Ext. 2(2) and 2(3) are his signatures.       

  In cross-examination, he admitted that he put his signature in Ext. 2 at his Co-

Operative store. Police did not explain him why the said electronic weighting machine 

is required.  
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11. PW 3 Sri Gajen Das, who also turned hostile, stated that he knows only Kamal 

Das but he does not know the other accused persons. The incident took place about 

four months ago. On that day, police called him to the house of the accused Kamal 

Das. He saw police taking two bags from the garden of other person through the back 

side of the house of accused Kamal Das. Police told him that the bags were containing 

ganja. Police seized one electronic weighing machine vide Ext. 2 and Ext. 2(3) is his 

signature. Police has taken two bags which were seized by police. Ext. 1(2) is his 

signature in seizurelist Ext.1.  Ext. 3(2) is his signature which is put in a blank paper. 

He put signature in Thana. He put signature in the envelope in the house of accused 

Kamal Das.  

  In cross-examination he admitted that when he went to the place of 

occurrence, he saw Police bringing two bags “tupola” from the bamboo grooves “bari” 

situated at the back side of the house of accused Kamal Das. That bamboo grooves 

“bari” belongs to Dharani Das. The aforesaid bamboo groves “bari” is not covered by 

any fencing. There is an open space in the back side of the said bari. In the back side 

of the said open space there is a village path. So, anyone can enter into the said “bari” 

from the back side. He does not know the contents of the said two bags as police did 

not open it. No any packet was made by police in his presence. Police take away the 

said two bags. He does not know the contents of the said two bags. As police did not 

measure the content of said bags so he cannot say what amount of aforesaid articles 

were seized by police. He does not know what police has written in his statement but 

he did not state before police that 18.600 gms of ganja was recovered in his presence. 

He has not made statement to police as narrated by learned Public Prosecutor today in 

the court. He does not know English. He does not know what is written in Ext. 1, 2 and 

3. As police told so he gave signatures only. He stated truly before this court. Like the 

accused he knows the other villagers. So, he did not give evidence in favour of the 

accused. As the accused is his neighbour so he knows that he never indulge in dealing 

with ganja, liquor etc. He is a cultivator.  

12. PW 4 Sri Budhan Das, who also turned hostile, stated that he knows only Kamal 

Das but he does not know the other accused persons. The incident took place about 

three months ago. On that day, at about 12/12.30 p.m., police called him to the house 

of the accused Kamal Das. Police asked him to put one signature in a blank paper. Ext. 
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1(3) is his signature. Police told him that in the bags there were “bhang” so police told 

him to put signature. Police did not show him any bag which was recovered from 

Bahanibari.  

 In cross-examination, he admitted that he does not know the contents of the 

paper where he put signatures in the house of Kamal Das. He has not seen any bags. 

The Bahanibari, the two bags were recovered belongs to Dharani Das which is also 

back side of Kulesh Das. Accused Kamal Das is a cultivator. As the accused is his 

neighbour so he knows that he never indulge in dealing with ganja, liquor etc. Like the 

accused he knows the other villagers. So, he did not give evidence in favour of the 

accused. Police did not show him any bags.  

13.  PW 5 Sri Sura Chandra Doley, has stated that on 23-05-2016 he was posted at 

Kacharigaon Police Out Post as Incharge under Tezpur Police station. On that day, on 

being receipt of an information from a source under Dhekiajuli Police Station that two 

boys carrying some ganja in an Alto vehicle bearing registration No. AS- 12 M 5848 

with intent to hand over the same to Kamal Das of Patia chuburi accordingly, he 

decided to report the matter to higher authority. Accordingly by giving GD Entry No. 

484/16 dated 23-05-2016. Ext. 4 is the extract copy of the said GD Entry certified by 

him (under objection) and Ext. 4(1) is his signature. He also informed to the O/C of 

Tezpur PS, Inspector Anil Kr. Borah over telephone. After receiving his telephonic 

message Inspector Anil Kr. Borah of Tezpur PS authorized him to take necessary action 

as per law. Ext. 5 is the said letter (under objection) and Ext. 5(1) is the signature of 

Inspector Anil Kr. Borah which is known to him. Again, on 23-05-2016, at about 3.50 

p.m., he made GD Entry No. 490/2016. Thereafter, he along with staff went to 

Patiachuburi and found the aforesaid Alto vehicle registration No. AS- 12 M 5848 along 

with Sanjay Basumatary and Rajib Doimary. After interrogating them they recovered 

about 18 kg 100 gm suspected ganja was recovered from the back side of house of 

Kamal Das. O/C Tezpur PS authorized him to seize the said suspected ganja. 

Accordingly, he seized the said ganja in presence of witnesses, Gaonburah Lohit Keot, 

Gajen Das, Noor Hussain and Budhan Das. He has also seized one electronic weighing 

machine from nearby Co-operative store by which the said suspected ganja was 

measured. He also seized the said vehicle bearing registration No. AS- 12 M 5848 vide 

Ext. 3 and Ext. 3(3) is his signature.  Ext. 6 is the certified copy of the said GD Entry 
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(under objection) and Ext. 6(1) is his signature.  Ext. 2 is the seizurelist of electronic 

weighing machine and Ext. 2(4) is his signature. Ext. 1 is the seizurlist by which 

aforesaid suspected ganja in two bags. One bag contained 9 kg 905gm and other bag 

contained 8 kg 705 gm. Ext. 1(4) is his signature. Material Ext. 1 and 2 are the said 

two bags containing ganja which were seized by him in presence of the witnesses. On 

his prayer, the Superintendent of Police, Sonitpur, Tezpur sent the samples of 

suspected ganja to FSL, Guwahati for examination. Ext. 7 is the forwarding letter to 

FSL, Guwahati. Ext. 8 is the authorized letter to open the seal of the said sample. He 

has forwarded the accused persons to Court. He has also prepared a sketch map vide 

Ext. 9 and Ext. 9(1) is his signature. During investigation, he has recorded the 

statement of witnesses namely, Gaonburah Lohit Keot, Gajen Das, Noor Hussain and 

Budhan Das. After receiving the FSL report that the suspected ganja gave positive test 

for cannabis, he filed FIR.   

 Witness Lohit Keot stated before him that “police recovered some ganja from 

the house of Kamal Das of Patia Chuburi and thereafter in my presence police 

prepared two packets and made arrangement for sending the said to FSL and I have 

put signatures thereon.” 

 Witness Gajen Das stated before him that “police recovered some ganja from 

the house of Kamal Das of Patia Chuburi and thereafter in my presence police seized it 

by measuring and I put signature in the seizurelist. About 18.600 gms of ganja seized 

by police.” 

 Witness Budhan Das stated before him that “on being came to know that some 

ganja were recovered from Patia Chuburi searching by police in two bags. Police in my 

presence seized the said two bags after measuring.” 

 After completion of the investigation, SI Labanya Bej Baruah filed charge sheet 

against the accused namely, Kamal Das, Sanjay Basumatary and Rajib Doimary u/s 20 

(b) of NDPS Act. Ext. 10 is the charge sheet and Ext. 10(1) is the signature of SI 

Labanya Bej Baruah which is known to him by correspondence.    

In cross-examination, he admitted that he joined in service in the year 2008 as 

SI of police. He has gone through the NDPS Act during his service tenure. He does not 

remember what is laid down u/s 41, 42, 52(2), 52(3), 50(5), 52-A(2), 55 and 57 of the 
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NDPS Act. Ext. 4 was copied from the original GD Entry register. He has not brought 

the original GD register from Thana nor he has seen it in the court today. Ext. 4 is 

silent that he has informed about the matter to O/C Tezpur PS. He copied Ext. 6 from 

the original GD Entry register. He has not brought the original GD register from Thana 

nor he has seen it in the court today. Ext. 4 and 6 are certified by him not by the O/C 

Tezpur PS. Ext. Ka is overwriting by him but he has not put any initial. Ext. 6 is also 

silent that he has informed about the matter to O/C Tezpur PS. He has proceeded the 

place of occurrence at about 11.50 a.m. according to case diary. Case diary is silent 

that on 23-05-2016 the O/C Tezpur PS gave him authorization letter.  

 He admitted that Ext. 5 is manufactured lateron. He has investigated the case 

before issuing any authorization letter. In Ext. 5 there is no official seal of the Police 

station of Officer-in-charge. Ext. 5 is also silent at what time he was authorized.  

 Ext. 1 is silent as to exact place of seizure. It is only stated as Patiachuburi. 

Column 4 of Ext. 1 is also silent from whom it was seized. Ext. 2 is also prepared by 

him. Column 3 and 4 in Ext. 2 are also silent about the place of seizure and from 

whom seized. He has not seen the original FIR written by him in the case record. In 

Ext. 9 Sketch map he has shown the place of occurrence wherefrom the alleged ganja 

was recovered was bamboo bari behind the houses of Pada Kanta Das, Kulen Das, 

Bhaben Das and Kamal Das. He has not determined the Bamboo bari to whom it 

belongs neither from the Gaonburah nor from the Lat Mandal of the area.    

14. These much is the evidence of the prosecution.  

15. The accused persons plead total denial while their statements were recorded 

u/s 313 Cr.P.C. 

16. To buttress the evidence, the accused adduced no any defence witness.    

17. Learned counsel for the accused submitted that at the time of search so 

conducted the provision of section 50 of NDPS Act was not strictly observed which was 

mandatory and non- compliance of which has vitiate the whole trial and thus only on 

this ground the accused persons are entitled to be acquittal. Learned counsel for the 

accused again submitted that the seizure of the alleged 18.610 kg of suspected ganja 
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from the possession of any of the accused is not proved. Over all, the seizure of the 

alleged ganja was not proved. 

18.  In support of his submission, learned counsel placed reliance on some case 

laws:- 

(i) (2012) 1 Supreme Court cases (Cri) 385 (state of Delhi V. Ram 
Avtar @ Rama);  

(ii) Supreme Court cases (Cri) 555 (Nirmal Singh Pehlan @ Nimma v. 
Inspector, Customs, Custom House, Punjab);  

 (iii) 1996 Crl.L.J. 3218 (Bajrangi Singh Vs. State of Assam).    

19. On the other hand, learned Public Prosecutor, Sonitpur, has contended that the 

contravention articles were seized from the possession of the accused persons, as 

such, the accused persons are liable to be punished.   

20. Keeping in mind the rival submissions advanced by learned counsel for both the 

parties, I am going to dispose of the case as follows. 

21. Before parting with the instant case, I think it would be discussed what section 

50 of NDPS Act stated. Section 50 of the NDPS Act read as follows:     

 (1) When any officer duly authorised under section 42 is 

about to search any person under the provisions of section 41, 

section 42 or section 43, he shall if such person so requires, take 

such person without unnecessary delay to the nearest Gazetted 

Officer of any of the departments mentioned in section 42 or to 

the nearest Magistrate.  

 (2) If such requisition is made, the Officer may detain the 

person until he can being him before the Gazetted Officer or the 

Magistrate referred to in sub-section (1). 

 (3) The Gazetted Officer or the Magistrate before whom 

any such person is brought shall, if he sees no reasonable 

ground for search, forthwith discharge the person but otherwise 

shall direct that search me made. 

 (4) No female shall be searched by any one excepting a 

female.  
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22.       On perusal of section 50, it reveals that it is the duty of the empowered officer 

to inform the suspect of his right to be searched in the presence of Gazetted Officer or 

the Magistrate if he so desires.  

23. In the case of Vijaysinh Chandubha Jadeja V. State of Gujrat (2007) 1 

SCC 433, a three Judge Bench of Hon’ble Supreme Court had taken the view that the 

accused must be informed of his right to be searched in presence of a Magistrate of a 

Gazetted Officer, but in the light of some of the Judgements, a reference to a large 

Bench was made. Accordingly, a Constitution Bench was constituted and in Vijaysinh 

Chandubha Jadeja V. State of Gujrat (2007) 1 SCC 609, the Hon’ble Supreme 

Court referring to the language of section 50 of the Act and after discussing other 

judgments of the Court took the view that there was right given to the person to be 

searched, which he may exercise at his option. The Bench further held that substantial 

compliance is not applicable to section 50 of the Act as its requirements were 

imperative.  

24.  In fact, the Constitution Bench in Vijaysinh Chandubha Jadeja’s cases, has 

even taken a view that after the amendment to section 50 of the Act and the 

insertion of sub-section (5), the mandate of section 50(2) of the Act has not 

been nullified, the obligation upon the searching officer to inform the person 

searched of his rights still remains. In other words, offering the option to take 

the person to be searched before a Gazetted Officer or a Magistrate as 

contemplated under the provisions of this Act, should be unambiguous and 

definite and should inform the suspect of his statutory safeguards. 

  

25.  It is settled cannon of criminal jurisprudence that when a safeguard or a right is 

provided, favouring the accused, compliance therewith should be strictly construed. As 

already held by the Constitution Bench in Vijaysinh Chandubha Jadeja, the theory of 

“substantial compliance” would not be applicable to such situation, particularly where 

the punishment provided is very harsh and is likely to cause serious prejudice against 

the suspect. 

26.    In the case of Ram Avtar @ Rama, it was held that the safeguard cannot be 

treated as a formality, but it must be construed in its proper perspective, compliance 
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therewith must be ensured. The law has provided a right to the accused and makes it 

obligatory upon the Officer concerned to make the suspect aware of such rights.  

27.  In the instant case, there is no dispute that the alleged ganja was in fact 

recovered from the back side of the house of Kamal Das, but it is not clear from which 

land the aforesaid ganja were recovered. Since the land from where the alleged ganja 

were recovered was at the side of bamboo bush but the bamboo bush which stands 

behind the house of Kamal Das falls under the share of land of Late Dharanidhar Das. 

None of the witness could state that where the police seized exactly the said alleged 

two plastic bags. PW 1 admitted that at the time of his arrival he saw the police taking 

away the bags in the police vehicle. On that time police asked him to put signatures in 

three papers. Accordingly, he signed. As a Gaonburah he has always have relation with 

police. Other village people were there when he arrived there. Similarly, PW 3 and pW 

4 who are turned hostile. The unhostile portion of PW 3 reveals that the incident took 

place about four months ago. On that day, police called him to the house of the 

accused Kamal Das. He saw police taking two bags from the garden of other person 

through the back side of the house of accused Kamal Das. Police told him that the 

bags were containing ganja. Police seized one electronic weighing machine vide Ext. 2 

and Ext. 2(3) is his signature. Police has taken two bags which were seized by police. 

Ext. 1(2) is his signature in seizurelist Ext.1.  Ext. 3(2) is his signature which is put in a 

blank paper.  Similarly PW 4 also stated that on that day, at about 12/12.30 p.m., 

police called him to the house of the accused Kamal Das. Police asked him to put one 

signature in a blank paper. Ext. 1(3) is his signature. Police told him that in the bags 

there were “bhang” so police told him to put signature. Police did not show him any 

bag which was recovered from Bahanibari.  

 In cross-examination, he admitted that he does not know the contents of the 

paper where he put signatures in the house of Kamal Das. He has not seen any bags. 

The bahanibari, the two bags were recovered belongs to Dharani Das which is also 

back side of Kulesh Das. Besides he admitted that as the accused is his neighbour so 

he knows that he never indulge in dealing with ganja, liquor etc. Like the accused he 

knows the other villagers.   

28.      A careful perusal of the record, it appears that seizure memo was prepared on 

23-05-16 at about 1.15 p.m. By Ext. 2 police seized only one electronic weighting scale 
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machine (found Digital incorporation). It is interesting to note that Lohit Keot and 

Rajen Das stated nothing about the seizure of said electronic weighting scale machine 

as such Ext. 2 is remained to prove. Similarly, Ext. 1 was prepared on 23-05-2016 at 

about 1.40 p.m. According to Ext. 1, the I.O. has seized two plastic bags containing 

suspected ganja of about 9 kg 905 gm and 8 kg 705 gm respectively. In Ext. 2, the 

seizure witnesses are Lohit Keot, Budhan Das and Gajen Das but none of the aforesaid 

witness stated that the police seized the aforesaid two plastic bags in presence of 

them. So, seizure is not proved. In fact the witnesses stated that police seized the 

aforesaid plastic bags from the side of a bamboo bush which stand behind the house 

of Kamal Das and the said land falls in the share of land of Late Dharanidhar Das. 

There is no any evidence that the police seized the aforesaid suspected ganja from the 

land of accused Kamal Das. Rather, PW 1 and 2 admitted that they cannot say from 

where police seized the said two plastic bags. As such, Ext. 2 is also not proved.  

29.     Learned counsel for the accused submitted that at the time of search and 

seizure, police did not comply the mandatory provision u/s 50 of the Act. It is admitted 

that while discharging the onus of section 50 of the Act, the prosecution has to 

establish that the information regarding the exercise of such a right had been given to 

the suspect. If such information is not given, then it cannot be construed to satisfy the 

requirement of section 50 of the Act. Non-compliance of the provisions of section 50 of 

the Act would cause prejudice to the accused, and therefore, amount to denial of fair 

trial.  

30.     In the case of Prabha Sankar Dubey vs. State of M.P. [(2004) 2 SCC 56], the 

Hon’ble Supreme Court while referring to Baldev Singh’s case, took the view that 

section 50 of the Act in reality provides additional safeguards which are not elsewhere 

provided by  the statue. As the stress is on the adoption of the reasonable, fair and 

just procedure no specific words are necessary to be used to convey the existence of 

this right.     

31.  In the case of K. Mohanan v. state of Kerela, (2000 SCC (Cri) 1228), the 

Hon’ble Supreme Court observed that merely asking the accused whether he wishes to 

be searched before a Gazzetted Officer or Magistrate without informing him that he 

enjoy a right under law in this behalf would not satisfy the requirements of section 50 

of the Act.  
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32.  In case of Ashok Kr. Sharma vs. State of Rajasthan (Criminal Appeal No. 817 

of 2008), it was held that it is mandatory on the part of the authorized Officer to make 

the accused aware of the existence of his right to be searched before a Gazetted 

Officer or a Magistrate, if so required by him and this mandatory provision requires 

strict compliance. The suspect may or may not choose to exercise the right provided to 

him under the said provision, but so far as the officer concerned, an obligation is case 

on him under section 50 of the NDPS Act to apprise the person of his right to be 

searched before a Gazetted Officer or a Magistrate.   

33. In case in hand while going through the evidence of prosecution case so 

examined, not a single word is uttered by any of the witnesses with regard to this 

mandatory provisions of section 50 of the Act being complied with. None of the 

witnesses had stated that before searching the bags of the alleged accused persons, 

they have been given information that they have right to be searched before the 

Gazetted Officer or a Magistrate. It is also admitted by the I.O. that the bags of the 

accused which were carrying by them at the relevant time was opened in absence of 

any Magistrate or a Gezetted Officer and subsequently which was seized.  

34.    In the present case, we are concerned with the provisions of Section 50 of the 

Act and in terms of the provisions, at the relevant time the accused had a right to be 

informed of the choice available to them, making them award of the existence of such 

a right was an obligation on the part of the searching Officer. This duty cast upon the 

Officer is imperative and failure to provide such an option, in accordance with the 

provisions of the Act, would render the recovery of the contraband or illicit substance 

illegal. Satisfaction of the requirements in terms of Section 50 of the Act is sine qua 

non prior to prosecution for the possession of an unlawful narcotic substance.  

35. But in the present case, testimony of Officer conducting search i.e. PW 5 is 

silent on this point and nowhere stated that he has stated while appearing his witness 

that he informed the accused right of being entitled demand search to be carried out in 

presence of Gazetted Officer or a Magistrate and the accused had not chosen to such 

demand. Under such circumstances, it appears that in the present case the mandatory 

provisions has not been complied which has given a fatal blow to the prosecution case.  
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36.        Another point is to be discussed in the present case is that in fact there is no 

any original FIR found in the case record. The case is instituted only on the photocopy 

of the FIR i.e. also fatal to the prosecution case.       

37.  In view of the aforesaid discussions, I am of the opinion that non-compliance of 

the mandatory provision of Section 50 of NDPS Act vitiated the entire proceedings 

initiated against the accused persons. Besides, the seizure memo is remained to be 

proved. Prosecution has failed to produce the original FIR, hence, I have come to the 

conclusion that the prosecution has failed to prove the case beyond any reasonable 

doubt. As such, the accused persons are acquitted and set them at liberty forthwith.   

38.  The liabilities of the bailors are hereby discharged.  

39. The seized contraband is to be destroyed immediately.   

40. Send back the GR Case record being No. 2138/2016 to the learned committal 

court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 23rd day of November, 

2016.       

                                                                    (A.K. Borah) 
                                       Special Judge, 
                                      Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

      

                      (A.K. Borah) 
             Special Judge, 
                    Sonitpur, Tezpur.                          

            Typed and transcribed by me.     

           (R. Hazarika)Steno. 
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :-   Sri Rohit Keot, Gaonburah 
2.  Prosecution Witness No.2 :- Md. Noor Hussain.  
3.  Prosecution Witness No.3 :- Sri Gajen Das, 
4.  Prosecution Witness No.4 :- Sri Budhan Das,  
5.  Prosecution Witness No.5 :- Sri Chur Chandra Doley, I.O. 

 
 

EXHIBITS 
1.  Exhibit No.1,2 & 3 :- seizurlist 

2.  ExhibitNo.4    :- Extract copy of GD entry 

3.  Exhibit 5 :-  Authorization letter. 

4.  Exhibit 6 :- Certified copy of GD entry 

5.  Exhibit No.7 :- Forwarding letter 

6.  Exhibit No.8  :- Authorization letter. 

7.  Exhibit No.9 :- Sketch map. 

8.  Exhibit No. 10 :- Charge sheet 

    Material Exhibit.  

9.  Material Exhibit No.1 :- Two numbers of plastic bags.    

 

  (A.K. Borah) 

Special Judge, 

    SONITPUR : TEZPUR 


